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Letterhead Provisions 


s, By LOUIS O. BERGH, of the New York Bar 


yc HE practice of using a 
contingencies clause on 

iT H the letterhead is becom- 

l] ll ing increasingly com- 
mon. The writer, who has had 
occasion to correspond with a very 
considerable number of business 
houses, has, during the past year, 
kept track of the letterhead “con- 
tingencies clause’ used by these 
houses, and has found that, out of 
several hundred such clauses that 
have come under his observation, 
only three afford real protection. 
The layman should, of course, be 
criticized for attempting to secure 
legal protection in this manner 
without getting competent legal 
advice; but the writer believes 
that this is a point on which many 
lawyers have not kept up with the 
decisions because, in a very large 
percentage of the contracts drawn 


by other lawyers, that have been 
submitted to the writer for inspec- 
tion, the contingencies clause has 
been found to be inadequate. 
First, as to the content of the 
clause. The usual clause enumer- 
ates certain specific contingencies, 
such as fire, strikes, explosions, ac- 
cidents, inability to secure sup- 
plies, and then uses the general 
term “other contingencies beyond 
our control.” This phrase, “other 
contingencies beyond our control,” 
instead of being the broad blanket 
provision intended, covering all 
causes and situations, is of little, 
if- any, practical value. The courts 
apply the ejusdem generis rule, 
holding that the general provision 
simply applies to other contingen- 
cies similar to those enumerated. 
For example, in the case of Thad- 
deus Davids Co. v. Hoffmann- 
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LaRoche Chemical 
App. Div. 855, 166 N. Y. Supp. 
179, the contract gave the seller 
an option to cancel on the ground 
of “contingencies beyond our con- 
trol, fire, strikes, accidents to our 
works or to our stock or change in 


Works, 178 


tariff.” The seller claimed the 
right to cancel because of embar- 
goes laid by foreign countries on 
the chemicals called for by the con- 
tract. The court held that an em- 
bargo was not a change in tariff, 
and, as to the “contingencies be- 
yond control” phrase, said: 

“We think the reasonable construction 
of this contract is to be found by apply- 
ing to it the rule ejusdem generis, and 
that the words ‘fire, strikes, accidents to 
our works or to our stock or change in 
tariff’? (all of which events are or may 
be beyond the control of the parties) 
must be held to limit and qualify the 
‘contingencies beyond our control,’ and 
to confine the happenings which would 
justify the cancellation of the contract to 


those of a like nature to the ones enum- 
erated; which an embargo is not.” 


Even in the comparatively small 
number of cases where the phras- 
ing takes care of the ejusdem gen- 
eris rule, the draftsman usually 
fails to provide for a situation 
where performance is not totally 
prevented, but simply substantial- 
ly hindered by causes beyond the 
control of the party. In the case 
of Arkell & Douglas v. N. H. Bor- 
enstein & Sons, 188 App. Div. 158, 
176 N. Y. Supp. 581, where there 
was a war contingencies clause, 
the court said: 

“The burden clearly rested on the 
plaintiff to show that it was actually 


prevented from performing its contracts 
by conditions over which it had no con- 
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trol and which resulted from the causes 
set forth in the contracts. While there 
is some evidence tending to show that 
the conditions obtaining in Italy at the 
time made the manufacture of the hats 
in question difficult, such evidence is not 
sufficient to sustain the burden cast upon 
the plaintiff.” 


A change in conditions creating 
an abnormal increase in price, but 
not making it impossible to secure 
supplies at exorbitant prices, 
would not be considered as a hin- 
drance. See Tennants v. C. 8S. Wil- 
son & Co. 116 L. T. N. S. 780, 8 
B. R. C. 450, Ann. Cas. 1918A, 1— 
H. L.; Scheepvaart Maatschappij 
Glysen v. North American Coaling 
Co. 114 L. T. N. S. 755; S. Instone 
& Co. v. Speeding, M. & Co. 114 
L. T. N. S. 370. However, these 
cases hold that performance is 
hindered where there is a shortage 
in supplies which not only inflates 
prices, but which also prevents the 
seller or manufacturer from secur- 
ing sufficient supplies to fill all 
orders on his books. 

To overcome the legal objections 
that have been pointed out, the 
following clause is suggested: 

All agreements, or unfulfilled portions 
thereof, are contingent upon. strikes, 
lock-outs, accidents, fires, war, govern- 
mental action, embargoes, inability to ob- 
tain supplies or labor; and in the event 
that performance in whole or in part is 
prevented or hindered, or abnormally in- 
creased in cost by any of the causes 
named, or by any other cause whatso- 
ever beyond our control, whether or not 
similar to any of the causes specifically 
enumerated, we shall have the right to 
cancel without any liability on our part 


contracts or portions thereof thereby af- 
fected. 


Another consideration is the 
position of the clause. Most houses 
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that use the clause print it at the 
top or at the bottom of the letter- 
head. They apparently assume 
that the addressee will read the 
letterhead, or at least that he is 
bound by any printed statements 
that are a part of the letterhead. 
But in actual practice, the Ameri- 
can business man, who is usually 
rushing along at top speed, does 
not pay much attention to the set- 
up of the letterhead, or to any 
special clauses that may be a part 
of it. The courts, in refusing to 
give effect to letterhead provisions 
placed at the top or bottom of the 
letter and not made part of the let- 
ter, have undoubtedly been in- 
fluenced by this practical consid- 
eration, although their decisions 
have been based on _ theoretical 
grounds. An interesting case on 
this point is that of B. F. Sturte- 
vant Co. v. Fireproof Film Co. 216 
N. Y. 199, 110 N. E. 440, anno- 
tated in L.R.A.1916D, 1069. In 
that case, the terms of the contract 
were submitted on the plaintiff’s 
letterhead, at the bottom of which 
there was the following provision: 

“All agreements are contingent upon 
strikes, fire, accidents or delays beyond 
our control. All prices are subject to 
change without notice and all contracts 
and orders taken are subject to the ap- 


proval of the executive office at Hyde 
Park, Massachusetts.” 


The plaintiff sued for damages 
for breach of contract and the de- 
fendant set up, among other 
things, that the contract was not 
operative because the proposal was 
given “subject to the approval of 





the executive office at Hyde Park, 
Massachusetts,” and that there 
was no evidence that the approval 
had been given. As to this, the 
court said: 


“In view of the manner in which this 

provision is printed upon the stationery 
of the plaintiff it cannot be held, as a 
matter of law, that it was incorporated 
in and a part of the proposal. The lan- 
guage of the proposal is clear and ex- 
plicit, and this provision, which is print- 
ed in small type, cannot be allowed to 
change, alter or modify it, unless it was 
a part of the proposal. It was not in- 
corporated in the body of the proposal 
or referred to in it. . . When an 
offer, proposal or contract is expressed 
in clear and explicit terms, matter print- 
ed in small type at the top or bottom of 
the office stationery of the writer, where 
it is not easily seen, which is not in the 
body of the instrument or referred to 
therein, is not necessarily to be consid- 
ered as a part of such offer, proposal or 
contract. In Sturm v. Boker, 150 U. S. 
312, 327, 37 L. ed. 1093, 1099, 14 Sup. 
Ct. Rep. 99, it was said that ‘The con- 
tract being clearly expressed in writing, 
the printed billhead of the invoice can, 
upon no well-settled rule, control, modi- 
fy, or alter it.’ In Summers Bros. v. 
Hibbard & Co. 153 Ill. 102, 109, 46 Am. 
St. Rep. 872, 38 N. E. 899, the court 
said: ‘The printed words were not in 
the body of the letter or referred to 
therein. The fact that they were printed 
at the head of their letterheads would 
not have the effect of preventing appel- 
lants from entering into an unconditional 
contract of sale.’ In R. J. Menz Lumber 
Co. v. E. J. MeNeeley & Co. 58 Wash. 
223, 229, 28 L.R.A.(N.S.) 1007, 108 Pac. 
621, it was said that ‘The printed matter 
on the letterheads was not referred to 
in either the order or the acceptance, and 
is not a part of the contract. 
The construction contended for by ‘the 
respondent would make that which is an 
absolute, unqualified acceptance upon its 
face a conditional one by reference to a 
letterhead which was not referred to by 
either of the parties.’” Augusta Fac- 
tory v. Mente & Co. 132 Ga. 503, 64 S. E. 
553; Olson v. Wabash Coal Co. 126 III. 
App. 253; Pennington & Co. v. Hedlund 
Box & Shingle Co. 116 Wash. 292, 199 
Pac. 235. 
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SSS, 


The moral to be derived is that 
the contingencies clause should be 
printed sufficiently far down on 
the letterhead so that it will come 


below the superscription. It will 
then automatically become part of 
the letter and will have full force 
and effect. 


American Bar Association Meeting 


BESESES8HE 49th Annual Meet- 

ing of the American 
f] ) Bar Association was 
Denil held in Denver July 14- 
16. More than 2,100 members of 
the Association were in attend- 
ance, an attendance which broke 
all previous records. 

Some very excellent addresses 
were delivered at the convention. 
Certainly, none in attendance will 
forget the masterful address of 
Hon. James M. Beck on “The Fu- 
ture of Democratic Institutions.” 
Nor will the scholarly and enter- 
taining address of Henry A. Dubbs 
on “The Unfolding of Law in the 
Mountain Region” be soon forgot- 
ten. 


The convention was peculiarly 
fortunate in its foreign visitors. 
Sir James Aikins, President of the 
Canadian Bar Association, was 
especially felicitous in his remarks 
of greeting and his expression of 
good will from the Canadian Bar. 
From England came Duncan 
Campbell Lee, an American, resi- 
dent in England, and a barrister 
of the Middle Temple, London. 
Mr. Lee delivered a most enter- 
taining and instructive address on 
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recent changes in the English law 
of property. 

One dominant note that was 
struck throughout the convention 
was the necessity of the reforma- 
tion of certain matters in the legal 
profession. A great deal of the 
criticism along this line was di- 
rected at procedure. Criminal 
procedure particularly came in for 
a large amount of criticism. 

If the fabled man from Mars 
had dropped in upon the conven- 
tion and listened to the addresses, 
he might have concluded that 
nothing was right with the legal 
profession in America. It is seem- 
ingly a necessary condition exist- 
ing in all reform movements that 
the reformer must overstate the 
evils in prevailing conditions. This 
perhaps accounts for the tone of 
some of the addresses. 

That the courts should have the 
power to prescribe rules for their 
procedure was ably supported by 
Dean Roscoe Pound and Professor 
Edson R. Sunderland. 

Ex-governor Charles S. Whit- 
man of New York was elected 
President of the Association for 
the coming year. 
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The Mania for Multiplying Laws 


By HON. JOHN Q. TILSON 
Representative in Congress from Connecticut, and Member of the New Haven Bar 


Py ie my judgment, the one 
tendency now visible in 
| Dour American govern- 
fo mental life that is most 
angerous to the stability and per- 
petuity of our institutions is the 
mania for laws and more laws. If 
ever what we call “liberty” fails, 
and any form of despotism, either 
of the many or the few, comes to 
the people of this country, it will 
be more on account of this tend- 
ency than any other. 

The time-honored idea of a law- 
yer was one “learned in the law.” 
I presume that most of us here to- 
day at some time in our lives, prob- 
ably soon after graduation, would 
have laid some claim to this dis- 
tinction. Having spent a large 
part of my life in an atmosphere 
of law-making, where I have wit- 
nessed a great mass of legislative 
enactments added to the body of 
American law under my immedi- 
ate observation, and being cogni- 
zant of the countless statutes, ordi- 
nances, and regulations made by 
State legislatures, and by town, 
city, and county law-making agen- 
cies in the same period, I marvel 
at the superhuman intellect of any- 
one who can honestly claim to be 
“learned in the law” under condi- 
tions as they exist to-day. Judge- 
made law is necessarily increasing 


as the number and complexity of 
human relations increase, but the 
worst offenders in this direction 
are legislative bodies. Taking the 
two together, it would seem some- 
times that the world itself can 
scarcely contain the volumes that 
must be written in order to em- 
body them all. 

i recall the story of a young man 
in Tennessee many years ago who 
was ambitious to be admitted to 
the bar and confided his ambitions 
to an old practitioner. ‘What do 
you know about the law?” inquired 
the old lawyer. “I know pretty 
nearly all of it,” said the boy. “I 
have read the Revised Statutes 
through three times.” The old 
lawyer laughed. “Yes, and when 
the legislature meets in January it 
will probably repeal most of what 
you know.” 

The tendency toward a multi- 
plicity of statute laws is universal 
and no legislative body is free 
from it. So far as the Federal 
Government is concerned, it is 
largely due to the extension of 
Federal activities into new fields, 
such as income taxes, estate taxes, 
prohibition, and the regulation of 
business in numberless different 
ways. Government bureaus are 
given power to make regulations 
which are often more voluminous 
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and complex than the law itself, 
and in general the demand is the 
cure of all real or fancied human 
ills by legislative enactment. A 
halt in this direction should be 
called, at any rate long enough to 
give lawyers time to catch up with 
at least reading, if not digesting, 
the legislative output. 

I have referred to the fact that 
the bumper crops of new laws dur- 
ing nearly a score of years have 
come under my immediate obser- 
vation, but do not understand that 
this orgy of legislation has pro- 
ceeded with my unqualified ap- 
proval. It has been only a com- 
paratively short period that I have 
been in a position to aid materially 
in retarding the flow of Federal 
laws, but the record will bear me 
out in saying that I have done my 
bit to limit the congressional out- 
put. The present House of Repre- 
sentatives, of which I have the 
honor to be the majority leader, 
has to a considerable degree 
dammed the flood of proposed new 
laws; but meanwhile Congress, 
and especially “the leaders,” have 
been damned daily for failure to 
continue the process of trying to 
reform everything and everybody 
by law. 

I like to think of the old farmer 
who was elected to his State legis- 
lature and on the first day of the 
session arose in his place and 
moved that “We do now adjourn 
for good.” His friends rushed 
over to reason with him. “What 
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do you mean,” they remonstrated, 
“by moving to adjourn now? Why, 
we’ve only just met.” “I know 
we’ve just met, and that’s why I 
want to adjourn,” said the old fel- 
low. “I think we have too dern 
many laws already.” 


The old farmer states a lament- 
able fact, and at the same time ex- 
presses my own legislative views. 
This has been a part of the phil- 
osophy that has guided me as ma- 
jority leader of the present House, 
and when the work of the session 
is done it will probably be said 
with truth that the most import- 
ant work I have done during the 
session has been in the direction 
of preventing the passage of bad 
or unnecessary laws. 

“The Budget,” a publication is- 
sued some years ago by what was 
known as the National Budget 
Commission, stated that at that 
time there were approximately 
100,000 legislators in the United 
States, National, State, and mu- 
nicipal, and that each year they 
enacted more laws than were ‘en- 
acted annually before the war in 
Great Britain, France, Germany, 
Austria Hungary, and Italy added 
together. This same publication 
stated that there were at that time 
more than 2,000,000 laws and ordi- 
nances in force in the United 
States. 

Bad or unnecessary laws are not 
only unwise and hurtful in their 
effect on the people, but they cost 
money and cause burdensome in- 
Do You? 
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THE LAWS OF MOSES AND THE LAWS OF TODAY. 
Reprinted by courtesy of the St. Louis Post-Dispatch 


creases in taxation. The purpose 
of most of these laws is to remedy 
public and private ills by the es- 
tablishment of boards, commis- 
sions, and bureaus with regulatory 
powers, adding at the same time to 
the great mass of regulations, to 
the number of persons on the pub- 
lic pay roll, and to public expense. 
According to recent statistics 
every 10 persons engaged in pri- 


vate enterprise in the United 
States are supporting on the aver- 
age of one person depending for 
his or her living on public funds. 
The number of laws is constantly 
increasing and the number of pub- 
lic employees increases in equal if 
not greater ratio. 
—From Address before the Alumni 
of Yale Law School on June 21, 
1926. 
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LIBERTIES 


OF THE 


Maflachufets Colony 


_New-England, 


Revifed and Reprinted, 


By Order of the General Court holden at BOSTON, 
May 15th, 1672. 


Edward Rawfon, Secr. 


Whofoever therefore refifteth the Power, refifteth the Ordinance of God , and 
they that refift, receive to themfelves Damnation, Rom. 13.2. 


Cambridge in New-England, 


Printed by Samuel Green, for Fohu Ufher of Bofton, and to be fold by 
Richard Chifwel, at the Rofe and Crown in St. Paul s Church-yard, 
ndon, 1675. 
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A Law Book of Ye Olden Time 


Pa the opposite page is a 
photograph of the title 
l] C3 page of the 1675 edition 
ime of the “Massachusetts 
Laws and Liberties” which con- 
tains the Puritan laws. This is an 
unusually rare book of which only 
five other copies are known to ex- 
ist, and it was secured by Mr. F. 
E. Chipman, library expert in 


charge of the Library Service De-. 


partment of The Lawyers Co- 
operative Publishing Company. 


One of his duties is to act as 
counsel in library development. 
He is often able to fill gaps in li- 
braries or to supply rare or out- 
of-print books. He is also inter- 
ested in sets or long runs of Law 
Journals, Session Laws, or Bar 
Association Reports. 


This highly prized volume was 
printed by Samuel Green at Cam- 
bridge in New England, possibly 
on the first printing press brought 
to the United States by Stephen 
Daye, and which arrived in 1638. 
The old press is preserved in the 
State Museum at Montpelier, Ver- 
mont. 

Under the ancient statutes contained 
in this book the “cursed sect of hereticks, 
commonly called Quakers” were subject 


to banishment and the circulation of 
their books was forbidden. 


In 1647 it was enacted that no “Jesuite 
shall henceforth or at any time repair to 
or come within this jurisdiction.” 

_ The protection of pedestrians from the 
Joy-riders of that time was sought by 


the following ordinance on galloping in 
Boston streets: 

Whereas it appears, that notwith- 
standing such wholsome Orders as have 
been hitherunto made by the Select men 
of Boston, provided for the restraint of 
all persons from violent Riding in the 
streets of the said Town; yet neverthe- 
less, many take the liberty and boldness 
to Gallop frequently therein, to the great 
endangering the Bodies and Limbs of 
many Persons especially Children, who 
are ordinarily abroad in the streets, and 
not of age or discretion suddenly to 
escape such danger. This Court having 
seriously considered the Premises, being 
careful to prevent a practise that is like 
to be of such dangerous consequence. 

Do Order, that no person whatsoever, 
shall after the publication hereof, Gal- 
lop any Horse within any the streets of 
the said Town, upon penalty of forfeit- 
ing three shilings and four pence for 
every such offence, upon conviction be- 
fore any one Magistrate or Commission- 
er of Boston, to be paid to the Treasury 
of the County of Suffolk, unless it ap- 
pear on.extream necessity. 


Among the capital laws con- 
tained in the book are the follow- 
ing: 


If any man after Legal Conviction 
shall HAVE or WORSHIP any other 
God but the LORD GOD, shall be put 
to death. Exod. XXII: 20; Deut. XIII: 
6, 10; Deut. XVII: 2, 6. 

If any Man or Woman be a WITCH, 
that is, Hath or consulteth with a fa- 
miliar Spirit they shall be put to death. 
Exod. XXII: 18; Levit. XX: 27; Deut. 
XVIII: 10, 11. 

If any Childe or Children above six- 
teen years old, and of sufficient under- 
standing, shall CURSE or SMITE their 
natural FATHER or MOTHER, he or 
they shall be put to death, unless it can 
be sufficiently testified, that the Parents 
have been very unchristianly negligent 
in the education of such Children, or so 
provoked them by extreme and cruel 
Correction, that they have been forced 
thereunto to preserve themselves from 
Death or Maiming. Exod. XXI: 17; 
Levit. XX: 9; Exod. XXI: 15. 
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“For out of the old fields 
year.” 


Action — form — unauthorized 
contract in name of principal. Tort, 
and not contract, is held to be the 
proper form of action against one who 
undertakes, without authority, to con- 
tract in the name of an alleged prin- 
cipal,“in the Massachusetts case of 
Mendelsohn v. Holton, 149 N. E. 38, 
which is accompanied in 42 A.L.R. 
1307, by annotation on liability on the 
contract of one who without authority 
assumes to contract for another. 


Assault — right to punish child. 
One standing in loco parentis is held 
to have the right to punish a child 
under his care if the punishment is 
moderate and reasonable for the wel- 
fare of the child, in the Wisconsin 
case of Steber v. Norris, 206 N. W. 
173, which is followed in 43 A.L.R. 
507, by annotation on the right of 
one in loco parentis other than a 
teacher to punish a child. 


Attorneys — disbarment — failure 
to remit collections. An attorney at 


law who neglects to remit promptly, 
or at all, collections made for clients, 
who fails to answer inquiries of non- 
resident clients for whom he has made 
collections 

who makes 


without remitting, and 
misleading and false 
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(, 


cometh all this new corn from year to 


— Chaucer. 


statements concerning collections 
made, thus necessitating the employ- 
ment of other attorneys by the clients 
to collect from him, is held in Re 
Dahl, 159 Minn. 481, 199 N. W. 429, 
to forfeit his right to practise and 
should be removed from his office. 

Disbarment for failure to account 
for money of client, is the subject of 
the annotation which follows this case 
in 43 A.L.R. 52. 


Automobiles — liahility for act of 
loaned chauffeur. Upon mere evidence 
that, at the time an injury was done 
by the negligent act of the chauffeur 
of a car owner in driving the car, he 
and the car had been lent to the own- 
er’s mother-in-law, for a pleasure 
ride, the court, it is held in the Mary- 
land case of Hooper v. Drawner, 129 
Atl. 672, cannot say as matter of law 
that he had surrendered the exclusive 
control and direction of the servant 
so as to relieve himself from liability 
for the injury. 

This case is followed in 42 A.L.R. 
1437, by annotation on chauffeur in 
general employment of owner as serv- 
ant for time being of owner or of bor- 
rower of car. 


Automobiles — when one hiring 
car master of chauffeur. A real es- 
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tate dealer who contracts with a gar- 
age keeper for cars and drivers to 
take his prospects to inspect property 
for sale is held in Densby v. Bartlett, 
318 Ill. 616, 149 N. E. 591, not to be- 
come the master of a chauffeur of one 
of the cars, so as to be liable for in- 
juries caused by his _ negligence, 
merely because he has power to direct 
him when and where to go, whom to 
haul, and the routes to take, and may 
reject unsuitable cars when tendered, 
where he has no power to discharge 
the chauffeur. 

Annotation on chauffeur in general 
employment of owner as servant for 
time being of owner or of his hirer 
of car is appended to this case in 42 
A.L.R. 1406. 


Bailment — stolen property — re- 
delivery to bailor. Where a person is 
in possession of property delivered 
for storage, and is notified that the 
property is stolen property, and a de- 
mand is made for its possession by 
the owner, which is refused, and the 
custodian is then notified not to de- 
liver it to the person storing it, and 
the property is delivered to the person 
who first stored it, without request or 
notice to the owner to propound his 
claim or take appropriate proceed- 
ings, and the property is removed and 
cannot be found, and is a total loss to 
the owner, the bailee is held to be lia- 
ble to the owner for its value in Hat- 
tiesburg Auto Sales Co. v. Morrison, 
136 Miss. 632, 101 So. 690, which is 
followed in 43 A.L.R. 147, by annota- 
tion on the rights and liability of a 
bailee where there is an adverse hos- 
tile title. 


Banks — delay in presenting certi- 
fied check — effect. Delay in pre- 
senting to a bank a check which it has 
accepted or certified, is held not to 
discharge its obligation to pay, in Bul- 
liet v. Allegheny Trust Co. 284 Pa. 
561, 131 Atl. 471, annotated in 42 
A.L.R. 1133. 


Bond — fiduciary — liability for 
carelessness. Mere negligence or 
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carelessness on the part of an em- 
ployee is held in the South Carolina 
case of Salley v. Globe Indemnity Co. 
131 S. E. 616, not to establish liability 
of the surety on his bond, which pro- 
vides indemnity against “fraud, dis- 
honesty, forgery, theft, embezzlement, 
wrongful abstraction, or wilful mis- 
application.” 

The annotation appended to this 
case in 43 A.L.R. 971, relates to what 
acts or defaults of an employee are 
covered by a fidelity bond or insur- 
ance. 


Brokers — commission in case of 
sale by owner. Where a broker who 
is employed to sell property at a 
given price for an agreed commission 
has opened negotiations with a pur- 
chaser, and the principal, without 
terminating the agency or negotia- 
tions so commenced, takes them into 
his own hands, and concludes a sale 
for a less sum than the price fixed, 
the broker is held to be entitled, at 
least, to a ratable proportion of the 
agreed: commission in Grace v. Pey- 
tavin Planting Co. 156 La. 93, 100 So. 
62, annotated in 43 A.L.R. 1096, on 
broker’s right to commission where 
the owner sells the property to a cus- 
tomer of the broker at less than the 
stipulated price. 


Brokers — sufficiency of contract. 
The mere fact that a property owner 
said, “All right,” when informed by 
a real estate broker that he expected 
to make a sale of the owner’s prop- 
erty, is held not to be sufficient to 
constitute a contract of agency in the 
Iowa case of Reeve v. Shoemaker, 205 
N. W. 742, annotated in 43 A.L.R. 839, 
on implied contract of employment 
of real estate broker to procure cus- 
tomer. 


Carriers — police duty to prevent 
trespasses. While it is the duty of 
the train crew, if they know that chil- 
dren are actually jumping on and off 
of the moving train, to take reasona- 
ble care not to injure them, it is held 
in Angiline v. Norfolk & W. R. Co. 99 
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W. Va. 85, 128 S. E. 275, not to be 
their duty to police the cars when in 
motion in order to prevent such tres- 
pass, nor to take into their custody, 
while the train is passing, children 
observed near the tracks, on the as- 
sumption, well founded, that such 
children may attempt to board the 
train with probable resultant injury. 
The duty of a railroad to keep tres- 
passing children from getting on cars 
is considered in the annotation ap- 
pended to this case in 43 A.L.R. 34. 


Constitutional law — license — 
classification of grocers — validity. 
That some grocery stores give credit 
and deliver their customers’ pur- 
chases, while others sell only for cash 
and do not deliver, is held not to be a 
valid basis for difference in classifi- 
cation for the fixing of license fees, 
in Danville v. Quaker Maid, 211 Ky. 
677, 273 S. W. 98, which is followed 
in 43 A.L.R. 590, by annotation on 
discrimination in license tax regula- 
tions based on difference of methods 
used in the same kind of business. 


Contracts — agreement to pay in- 
creased rent — validity. A mere 
agreement by a tenant pending the 
term, to pay an increased rent, is held 
to be without consideration and un- 
enforceable, in the Massachusetts case 
of Torrey v. Adams, 149 N. E. 618, 
annotated in 48 A.L.R. 1447, on con- 
sideration for modification of terms 
of existing tenancy. 


Contracts — part performance — 
execution of will. The execution of a 
will and placing it in the custody of a 
third person, is held in the Wyoming 
case of Canada v. Ihmsen, 240 Pac. 
927, not to be a sufficient part per- 
formance to take out of the operation 
of the Statute of Frauds a parol 
agreement to execute mutual wills, 
and prevent the other contracting 
party from revoking the agreement 
during the lifetime of both parties. 

Joint and mutual wills is the sub- 
ject of the annotation which accom- 
panies this case in 43 A.L.R. 1010. 
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Corporations — liability for acts of 
officers. The rule which fastens lia- 
bility upon a corporation for the 
wrongful and unauthorized act of an 
officer is not confined to cases where 
the act is done in furtherance of the 
business of the corporation. If, while 
acting within the apparent scope of 
his authority, an officer is unfaithful 
to his trust and perpetrates a fraud 
on an innocent third party, the cor- 
poration is held to be liable in the 
Minnesota case of Engen v. Mer- 
chants’ & Mfrs. State Bank, 204 N. W. 
963, notwithstanding the fact that the 
officer was really acting for his own 
benefit, and not for the benefit of the 
corporation. 

The liability of a corporation for 
the fraud of its officer for his own 
benefit but within his apparent au- 
thority, is treated in the annotation 
> mame to this case in 43 A.L.R. 
610. 


Courts — jurisdiction — obtaining 
money by fraudulent telegram. That 
one who by means of a fraudulent 
telegram sent from one state to an- 
other obtains money from a person in 
the latter state, which is sent by tele- 
gram in response to his request, may 
be prosecuted there, for obtaining 
money by fraud is held in the Utah 
case of State v. Devot, 242 Pac. 395, 
since the telegraph company is his 
agent in receiving and forwarding 
the money. 

Annotation on where the offense of 
obtaining money by fraud is deemed 
to be committed when mail or tele- 
graph is employed, is appended to this 
case in 43 A.L.R. 532. 


Criminal law — automobile — 
driving when intoxicated — aggrava- 
tion. The nature of the offense of 
driving an automobile when intoxi- 
cated is held in the Iowa case of State 
v. Giles, 206 N. W. 133, to be such that 
aggravation inheres in it so as to jus- 
tify punishment as for an aggravated 
offense, although in the particular in- 
stance no injury was caused by the 
act. 
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Annotation on driving automobile 
while intoxicated, as a _ substantial 
criminal offense, accompanies this de- 
cision in 42 A.L.R. 1496. 


Divorce — independent suit for ali- 
mony. One who secures a divorce 
against a nonresident husband by con- 
structive service of process is held 
not entitled to maintain an action 
against him for alimony, in the Ten- 
nessee case of Darby v. Darby, 277 S. 
W. 894, which is followed in 42 A.L.R. 
1879, by annotation on divorce upon 
constructive service as_ affecting 
power to allow alimony upon subse- 
quently obtaining personal jurisdic- 
tion over former husband. 


Estoppel — liability of one signing 
check in blank. That a corporation 
cannot avoid liability on checks which 
its officers sign in blank and place in 
the custody of a clerk, who has au- 
thority to fill them up, in case he 
wrongfully fills them out in his own 
favor and puts them in circulation, is 
held in Northern P. R. Co. v. Spokane 
Valley Growers’ Union, 132 Wash. 
607, 232 Pac. 691, annotated in 43 
A.L.R. 194, on liability of one who 
signs commercial paper in blank to 
be used for his own benefit where it 
is wrongfully used by an agent or em- 
ployee. 


Evidence — common report — 
libel. Evidence of common report is 
held to be admissible in defense of an 
action to recover damages for libel, 
only to defeat or reduce punitive dam- 
ages by indicating absence of malice, 
in Abell v. Cornwall Industrial Corp. 
241 N. Y. 327, 150 N. E. 132, annotat- 
ed in 43 A.L.R. 880, on common re- 
port as defense to an action for libel 
or slander. 


Evidence — newspaper — when ad- 
missible. To qualify a newspaper as 
evidence of the price of a commodity 
on a particular date it is held in the 
Arizona case of Atlantic Nat. Bank 
v. Korrick, 242 Pac. 1009, that it 
should be published for the enlighten- 
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ment of persons dealing in the arti- 
cles to prove the value of which it is 
offered, and persons generally must 
have been in the habit of dealing in 
such commodities in reliance upon its 
market quotations. 

Annotation on newspapers and 
trade journals as evidence of market 
price or quotations, is appended to 
this case in 43 A.L.R. 1184. 


Explosions — duty to boy visiting 
mill where powder is stored. One 
storing powder in a inill on his prem- 
ises is held in the North Carolina case 
of Stephens v. Blackwood Lumber Co. 
131 8S. E. 314, to owe a boy going to 
the mill for purposes of his own a 
duty of a higher degree than not wil- 
fully to harm him, although he knew 
of the presence of the powder and of 
its dangerous character, this duty 
consisting of the exercise of care with 
respect to the manner in which the 
powder was stored, with its known 
dangerous nature and the probability 
of an explosion. 

The liability for injury to children 
by explosives left accessible to them, 
is considered in the annotation which 
accompanies this case in 43 A.L.R. 
426. 


Highways — liability for injury by 
fire escape. A lessee maintaining a 
fire escape above a sidewalk adjoining 
the leased building is held bound to 
maintain it so as not to cause injury 
to persons passing on the street be- 
low in the Massachusetts case of Mc- 
Carthy v. Thompson Square Theatre 
Co. 150 N. E. 170, annotated in 42 
A.L.R. 1109, on liability for personal 
injury by fire escape. 


-Homestead — order of removal — 
effect. That a woman does not lose 
her homestead rights by being driven 
from the premises by a court order 
in a divorce proceeding against her 
by her husband, the reversal of which 
she subsequently secures is held in the 
Iowa case of Novotny v. Horecka, 206 
N. W. 110, which is accompanied in 
42 A.L.R. 1158, by annotation on loss 
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of homestead rights by wife through 
absence enforced by act of husband. 


Insurance — power to dispose of 
proceeds by will. Life insurance pay- 
able to the estate or to the personal 
representatives of testator, it is held 
in the Iowa case of Miller v. Miller, 
205 N. W. 870, may be disposed of by 
his will to his wife and children, not- 
withstanding a statute providing that 
a policy on the life of assured, in the 
absence of an agreement or assign- 
ment to the contrary, inures to the 
separate use of the husband and wife 
and children of assured, independent- 
ly of creditors. 

Disposition by will of proceeds of 
life insurance payable to estate, is 
considered in the annotation which 
follows this case in 43 A.L.R. 567. 


Landlord and tenant — negligent 
flooding of tenant’s property — lia- 
bility. A property owner who negli- 
gently permits the system for drain- 
ing the roof of the entire building to 
become clogged so that water injures 
the property of a tenant of a single 
storeroom in the building is held to be 
liable for the injury thereby inflicted 
in Longbotham v. Takeoka, 115 Or. 
608, 239 Pac. 105, annotated in 43 
A.L.R. 1285, on liability of the land- 
lord for damage to the property of a 
tenant due to defective condition of 
foundation, walls or roof of building 
a for the use of different ten- 
ants. 


Life tenants — right to money re- 
ceived for oil and gas rights. That 
money received for the oil and gas 
underlying a parcel of real estate is 
part of the corpus of the estate, and 
belongs to the remainderman rather 
than to the life tenant, is held in 
Eager v. Pollard, 194 Ky. 276, 239 S. 
W. 39, which is followed in 43 A.L.R. 
808, by annotation on the rights of 
life tenant and remainderman inter se 
as to oil and gas. 


Limitation of actions — effect of 


failure to prosecute suit. The mere 
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institution of a suit does not of itself 
relieve from the charge of laches, 
and if there is failure of diligent 
prosecution of the suit, the conse- 
quences are held to be the same as 
though no action had been begun, in 
Wells Fargo Nevada Nat. Bank v. 
Barnette, 298 Fed. 689, annotated in 
43 A.L.R. 916, on institution of suit 
as relieving one of charge of laches 
precluding relief in equity. 


Municipal corporations — duty 
with respect to sewer. When a mu- 
nicipal corporation assumes the con- 
trol and management of a_ storm 
sewer which has been constructed in 
a public street under its supervision, 
it is bound to use reasonable dili- 
gence and care to see that such storm 
sewer is not clogged with refuse, and 
is held to be liable for negligence in 
the performance of such duty to a 
property owner injured thereby, after 
reasonable notice of the clogged con- 
dition of such sewer in Portsmouth v. 
Mitchell Mfg. Co. 113 Ohio St. 250, 
148 N. E. 846, annotated in 43 A.L.R. 
961, on duty of municipality to pre- 
vent obstruction of drains or sewers. 


Municipal corporations — liability 
for acts of aldermen. That acts of 
the aldermen of a city, under legisla- 
tive authority, in licensing the stor- 
age of high explosives within the city 
limits, cannot become the basis of 
legal liability in the city, is held in 
the Rhode Island case of Millér v. 
Clarke, 129 Atl. 606; for the board is 
not acting as its agent, but as public 
officers performing duties delegated to 
them by the legislature. 

The annotation which accompanies 
this case in 42 A.L.R. 1204, deals with 
the liability of a municipality as af- 
fected by a license issued by a mu- 
nicipal officer. 


Notice — to agent — effect on 
principal. Notice of a dissolution of 
a partnership which has been a cus- 
tomer of a merchant, to the latter’s 
traveling salesman, who is required to 
report on the responsibility of firms 
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desiring to open accounts, is held to 
charge the merchant with knowledge 
of the dissolution in the Tennessee 
case of Hurst Bollin Co. v. Jones, 279 
S. W. 392, annotated in 43 A.L.R. 742, 
on notice to salesman as chargeable 
to principal. 


Nuisances — dwelling house — 
spite. A dwelling house placed by 
the owner upon his residence lots for 
legitimate and profitable improvement 
of the same and for a lawful purpose 
is held not to be subject to abatement 
as a private nuisance in the Idaho 
case of White v. Burnhart, 241 Pac. 
367, merely because it detracts from 
the desirability of adjoining dwellings 
and obstructs the view of their occu- 
pants, even though its exact location 
upon such lots may have been chosen 
through spite. 

Annotation on spite building as 
nuisance, accompanies this case in 43 
A.L.R. 23. 


Partnership — sale to one member 
— effect. here the agreement by 
which a partnership is dissolved in- 
cludes a provision that one partner 
shall take over the firm assets and pay 
to the others the amounts respectively 
found due them upon an accounting, 
the other partners, it is held in Rey- 
nolds v. Roberts, 119 Kan. 281, 237 
Pac. 931, by agreeing to this arrange- 
ment, consent to the ownership of the 
property passing to him, and thereby 
lose their lien upon it,—their right to 
have it applied to the payment of the 
sums due them. 

The effect of a dissolution agree- 
ment upon a partner’s lien on or in- 
terest in the assets of a partnership, 
is treated in the annotation which ac- 
companies this case in 43 A.L.R. 93. 


Specific performance — right of 


infant. That an infant cannot have 
specific performance of a contract for 
the conveyance of real estate because 
of lack of mutuality in the contract, 
is held in the Arkansas case of Bracy 
v. Miller, 278 S. W. 41, annotated in 
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43 A.L.R. 114, on infancy of party to 
contract as affecting his right to spe- 
cific enforcement. 


Trademarks — “drive it yourself.” 
The phrase “drive it yourself” as ap- 
plied to an automobile livery business 
is a description of the business in 
which the user is engaged, and is held 
not to be subject to exclusive appro- 
priation, in the Maryland case of 
Drive It Yourself Co. v. North, 130 
Atl. 57, annotated in 43 A.L.R. 206. 


Trover — chattel mortgages — sale 
under second mortgage. The sale by 
one holding a second mortgage on 
chattels, of the property under his 
mortgage, in disregard of the supe- 
rior lien of the first mortgagee, is 
held to be a conversion regardless of 
the question of his good faith in so do- 
ing in the Oregon case of Eade v. 
First Nat. Bank, 242 Pac. 833, anno- 
tated in 43 A.L.R. 374, on rights and 
liabilities of junior chattel mortgagee 
with respect to mortgaged property. 


Workmens’ compensation — effect 
of intoxication. That intoxication of 
an employee at the time of injury will 
not deprive him of the right to com- 
pensation under the Workmen’s Com- 
pensation Act, unless the injury re- 
sults solely therefrom, is held in the 
Maryland case of Southern Can Co. 
v. Sachs, 131 Atl. 760, annotated in 
43 A.L.R. 417. ‘ 


Workmen’s compensation — inde- 
pendent contractor as employee. An 
independent contractor is not an “em- 
ployee” as defined in chapter 15P, § 9, 
Code (Workmen’s Compensation Act), 
and he is held not to be insurable 
against personal injuries to himself 
by that act, while carrying out his in- 
dependent contract in the West Vir- 
ginia case of Rawson v. Jones-Wini- 
frede Coal Co. 130 S. E. 492, which is 
accompanied in 43 A.L.R. 330, by an- 
notation on independence of contract 
considered with relation to the scope 
and construction of statutes. 
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Banks — collection — failure to in- 
quire as negligence. That a bank 
which sends to another bank for col- 
lection on behalf of a customer nego- 
tiable instruments which are in ef- 
fect payable to bearer on surrender 
thereof, and failing to receive a re- 
turn letter of acknowledgment, which 
makes no inquiry as to the safety of 
the documents until after the lapse of 
six weeks is guilty of negligence was 
decided in Nelson v. Union Bank 
(1923) 33 Manitoba L. R. 508, 13 B. 
R. C. —. The question of the failure 
of a bank to make inquiry as to re- 
ceipt or payment of paper sent by it 
for collection as negligence is covered 
in annotation appended to the report 
of this case in 13 B. R. C. —. 


Gifts — causa mortis — validity. 
That an attempted gift was not a 
valid donatio causa mortis was held 
in Re Fanning (1922) 53 Ont. L. Rep. 
86, 13 B. R. C. —, where the alleged 
donor handed securities to a friend, 
with a request that they be given to 
a certain person if anything happened 
to her, and three days later she was 
found dead under circumstances indi- 
cating suicide. The annotation ap- 
pended to this case in 13 B. R. C. — 
covers the question of the validity of 
a gift causa mortis as affected by the 
donor’s suicide. 


Income taxes — profits from il- 
legal business. Profits made in an un- 
lawful or prohibited business, in this 
case the illegal purchase and sale of 
liquor in Ontario, are not “income” 
as that term is defined in § 3(1) of 
the Income War Tax Act 1917, and 
are held not to be taxable under that 
act, in Smith v. Minister of Finance 
([1925] (Can.) S. C. R. 405) which 
18 annotated in 43 A.L.R. 794, on the 
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question whether income tax is paya- 
ble in respect of gains from unlawful 
business or transactions. 


Insurance — right of mortgagee to 
recover for benefit of mortgagor. 
That an insurance policy on mort- 
gaged property, obtained by the mort- 
gagor in compliance with his cove- 
nant in the mortgage, in favor of the 
mortgagees “as mortgagees of’ the 
owner is not merely one of indemnity 
to the mortgagees, but is for the bene- 
fit of the owner as well and that hence 
the payment of the mortgage debt 
does not affect the right of the mort- 
gagees to maintain an action on the 
policy for the benefit of the owner 
was held in Hordern v. Federal Mut. 
Ins. Co. (1924) 24 N. S. W. St. Rep. 
267, 13 B. R. C. — Appended to the 
report of this case in 13 B. R. C —, 
is an annotation covering the right 
after payment of a mortgage debt to 
recover on a policy for benefit of, or 
payable to, a mortgagee. - 


Landlord and tenant — breach of 
covenant against underletting. Ina 
recent decision by the House of Lords 
Chatterton v. Terrell [1923] A. C. 
578, 13 B. R. C. —, a covenant by a 
lessee not to assign, underlet or part 
with the possession of the demised 
premises without the lessor’s consent 
was held broken so as to involve a for- 
feituré of the lease where the lessee, 
who had underlet a portion of the 
premises with the lessor’s consent 
thereafter underlet the remainder 
without such consent. The report of 
this case in 13 B. R. C. —, is accom- 
panied by annotation dealing with 
the question of Breach of Covenant 
against underletting without lessor’s 
consent where consent is obtained to 
underletting of part, but remainder 
is let without consent. 
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A.L.R. Annotations in Volumes 
42 and 43 Include These Subjects: 


Action — Nature of remedy to enforce 
obligation under bond of public contrac- 
tor for labor or material. 43 A.L.R. 561. 

Action — Discharge of employee un- 
der imputation of dishonesty as support- 
ing action ex delicto other than libel or 
slander. 43 A.L.R. 1078. 

Arrest — Degree of force that may be 
employed in arresting one charged with 
a misdemeanor. 42 A.L.R. 1200. 

Attorneys — Construction and effect 
of statutory provision requiring adverse 
party to give notice when attorney 
ceases to act as such. 42 A.L.R. 1347. 

Attorneys — Moral delinquency or 
other conduct not affecting court or cli- 
ent, as ground for disbarment or sus- 
pension of attorney. 43 A.L.R. 107. 

Attorneys — Liability of attorney for 
mistake or error in drafting contract, 
will, or the like. 43 A.L.R. 932. 

Automobiles — Constitutionality of 
statute making possession of an automo- 
bile from which identifying marks have 
been removed a crime. 42 A.L.R. 1149. 

Bail — Surrender of principal by 
sureties on bail bond. 43 A.L.R. 140. 

Bail and recognizance — Constitution- 
ality of statute relieving against for- 
feiture of bail or recognizance. 43 
A.L.R. 1233. 

Banks — Deposits on interest as waiv- 
er of state’s priority. 42 A.L.R. 1296. 

Commerce — Right of state court, in 
enforcing rights under Federal statute, 
to obtain jurisdiction by means not 
— in Federal court. 42 A.L.R. 


Constitutional law — Constitutional 
guaranty of right to appear by counsel 
as applicable to misdemeanor case. 42 
A.L.R. 1157. 

Contracts — Failure to procure occu- 
pational or business license or permit as 
affecting validity or enforceability of 
contract. 42 A.L.R. 1226. 

_ Contracts — Validity and enforceabil- 
ity of agreement to pay for disclosure of 


assets belonging to another or to estate. 
42 A.L.R. 1146. 
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Corporations — Statute denying de- 
— of usury to corporation. 43 A.L.R. 

Corporations — Right of individual 
creditor to enforce for his own benefit 
personal liability of directors or officers 
of corporation for incurring excessive 
debts. 43 A.L.R. 1147. 

Corporations — Duty of promoter to 
account for proceeds of sale of stock 
issued to him. 43 A.L.R. 1363. 

Covenants — Provision in deed, or con- 
tract for sale of real property, discrim- 
inating against persons on account of 
race, color, or religion. 42 A.L.R. 1273. 

Covenants — Waiver of breach of con- 
dition subsequent in instrument convey- 
ing title to real property. 43 A.L.R 
1049. 

Covenants — Incidental use of dwell- 
ing for business or professional purposes 
as violation of covenant restricting use 
to residence purposes. 43 A.L.R. 1138. 

Criminal law — Failure of defendant 
in criminal case to object to trial on 
legal holiday or dies non as waiver. 43 

-L.R. 478. 


Damages — Rate of exchange to be 
taken into account in assessing damages 
for breach of contract. 43 A.L.R. 520. 

Dedication — Reservation of right of 
way for railroad or street railway. in 
dedicating property for highway. 43 
A.L.R. 766. 

Descent — Succession to property as 
affected by death in common disaster in 
absence of presumption or proof of sur- 
vivorship. 43 A.L.R. 1348. 

Divorce — Insanity as affecting right 
to divorce or separation on other 
grounds. 42 A.L.R. 1531. 

Election of remedies — Inconsistency 
of action for damages for fraud and suit 
to establish constructive trust based on 
same transaction. 43 A.L.R. 177. 

Evidence — Death certificate as evi- 
dence. 42 A.L.R. 1454. 

Evidence — Applicability to civil case 
of provision of penal statute creating a 
presumption or prima facie case. 43 
A.L.R. 959. 
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A Noteworthy 
Achievement 


From a small beginning with “‘stickers”’ 
fifty-three years ago to a national system 
consisting of an individual service for 
each particular jurisdiction and requiring 
the publication of more than a supple- 
ment a day to keep this system up to 
date is a notable achievement. 


But even more noteworthy still is the 


continuous and ever increasing patron- 
age which this company enjoys from its 
thousands of subscribers— 


Which is indicative of the confidence 
and complete satisfaction imposed in our 
publications by our subscribers as well as 
a tribute to the efficiency and economies 
rendered by this indispensable service. 


Estab. The Frank Shepard Company Incorp. 
1873 1900 
Publishers of 


Shepard’s Citations 


76-88 Lafayette Street New York 
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Executors and administrators — Death 
of solvent trustee as relegating cestui 
que trust to position of creditor. 43 
A.L.R. 1240, 

Explosions and explosives — Validity 
of regulations as to keeping or storage 
of gasolene. 43 A.L.R. 858. 

False imprisonment — Liability of at- 
torney acting for client, for false im- 
prisonment or malicious prosecution. 43 
A.L.R. 639. 

False pretenses — Construction and 
effect of criminal statutes directed spe- 
cifically against use of worthless, false, 
or bogus checks or drafts. 43 A.L.R. 49. 

Garnishment — Judgment as subject 
to garnishment in another court of the 
state in which it was rendered. 43 
A.L.R. 190. 

Guaranty — Note or bond purporting 
to be given as collateral security for ob- 
ligation of third person as guaranty or 
unconditional obligation. 43 A.L.R. 185. 


Guardian and ward — Responsibility 
of fiduciary for loss of funds deposited 
in bank in his own name or other form 
not indicating fiduciary character. 43 
A.L.R. 600. 

Highways — Liability of municipality 
for condition of the part of private 
driveway which is within the street. 42 
A.L.R. 1281. 

Homestead — Remedy of one whose 
money is fraudulently used in the pur- 
chase or improvement of real property. 
43 A.L.R. 1415. 

Homicide — Homicide or assault in 
connection with use of automobile for 
unlawful purpose or in violation of law. 
42 A.L.R. 1120. 

Insurance — Contribution between in- 
surance protecting mortgagee’s interest 
only and other insurance on the proper. 
ty. 43 A.L.R. 500. 

Insurance — Insurance covering dam- 
age to automobile by accident or colli- 
sion, 42 A.L.R. 1130. 

Insurance — Right of insurer to in- 
sist upon representations not in fact 
made by insured nor incorporated in the 
application when signed by him. 43 
A.L.R. 5 

Sac — Striking under-water ob- 
jects as “collision” within policy of 
marine insurance. 43 A.L.R. 222. 

Judgment — Decree of divorce in one 
state as affecting previous order or de- 
cree for separate maintenance in anoth- 
er, 42 A.L.R. 1875. 

Judgment — Extraterritorial recogni- 
tion and effect on marital status of de- 


cree of divorce rendered upon construc- 
tive or substituted service of process. 42 
A.L.R. 1405. 


Judgment — Judgment as lien on un- 
recorded title to real estate. 
44, 


43 A.L.R. 


Judgment — Power of court to annul 
decree of divorce or separation on re- 
quest of both parties. 43 A.L.R. 549. 

Judgment — Place of holding sessions 
of trial court as affecting validity of its 
proceedings. 43 A.L.R. 1516. 

Landlord and tenant — Construction 
and effect of provision of sublease or 
assignment making it subject to, or as- 
suming, the provisions of the lease. 42 
A.L.R. 1173. 

Landlord and tenant — Right of third 
person to enter premises against objec- 
tion of landlord. 43 A.L.R. 206. 

Landlord and tenant — Liability of 
owner of office building or tenement 
house for loss of or damage to property 
of tenant due to dishonesty or negli- 
gence of owner’s employee. 42 A.L.R. 
1335. 

Landlord and tenant — Waiver by les- 
sor of failure to comply with conditions 
of lease as to manner or terms of as- 
signment by lessee. 42 A.L.R. 1108. 

Landlord and tenant — Condemnation 
of premises or part thereof as affecting 
rights of landlord and tenant inter se. 
43 A.L.R. 1176. 

Landlord and tenant — Liability of 
landlord for personal injuries due to de- 
fective foundation, walls, or roof of 
building intended for use of different 
tenants. 43 A.L.R. 1273. 

Libel — Libel by recall petition. 43 
A.L.R. 1268. 

Limitation of actions — Prescription 
or adverse possession as against one un- 
der disability of infancy, coverture, or 
mental incompetency. 43 A.L.R. 941. 

Lost property — Respective rights of 
carrier, or of one in similar relation to 
owner, and of finder of property lost or 
mislaid. 43 A.L.R. 33. 

Mortgage — Release of mortgagor (or 
intermediate grantee who has assumed 
the mortgage) by dealings between his 
grantee and mortgagee. 43 A.L.R. 89. 

Mortgage — Relief to person who by 
mistake has foreclosed real estate mort- 
gage in manner inimical to his own in- 
terests. 42 A.L.R. 1192. 

Mortgage — Right of purchaser at 


foreclosure sale to have taxes paid out 
of proceeds. 43 A.L.R. 100. 
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Municipal corporations — Delegation 
by municipality of its powers as to build- 
ing regulations. 43 A.L.R. 834. 

Negligence — Liability for injury to 
person on business premises, in conse- 
quence of passing through wrong door- 
way. 42 A.L.R. 1098. 

Negligence — Liability of seller of 
article not inherently dangerous to third 
person for injury or death due to dan- 
gerous condition of article sold. 42 
A.L.R. 1248. 

Parent and child — Right of minor 
child to sue parent or person in loco 
parentis for personal tort. 42 A.L.R. 
1363. 

Payment — Acceptance of cashier’s 
check from debtor as absolute or con- 
ditional payment. 42 A.L.R. 1353. 

Physicians and surgeons — Constitu- 
tionality of statute prescribing condi- 
tions of practising medicine or surgery 
as affected by question of discrimination 
against particular school or method. 42 
A.L.R. 1342. 

Pleading — Right of defendant in ac- 
tion for injury to person or property to 
set up by cross-complaint claim for in- 
jury to his person or property against 
codefendant. 43 A.L.R. 879. 

Principal and agent — Right of one 
who has acted for another to recover 
for damages to reputation or business in 
consequence of the latter’s failure to 
keep his engagements with third per- 
sons. 42 A.L.R. 1094. 

Principal and agent — Necessity and 
sufficiency of notice of termination of 
authority of agent to purchase goods for 
mercantile business to charge one who 
has previously dealt with him. 43 
A.L.R. 1219. 

Principal and surety — Incapacity of 
principal to contract as affecting liabil- 
ee of guarantor or surety. 43 A.L.R. 


Public accountants — Regulation of 
public accountants. 43 A.L.R. 1095. 

Public improvements — Inclusion in 
assessment for public improvement of 
amount to cover delinquencies as con- 
trary to constitutional guaranties. 42 
A.L.R. 1185. 

Receivers — Inherent power of equity, 
at instance of a stockholder, to appoint 
receiver for, or to wind up, a solvent, 
going corporation, on ground of fraud, 
mismanagement, or dissensions. 43 
A.L.R. 242. 

Receivers — Right of lessor to com- 
pensation out of estate for use of prem- 
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ises by receiver or assignee for credi- 
tors without adopting lease. 43 A.L.R. 
734, 

Receivers — Leave of court as essen- 
tial to foreclosure of mortgage on prop- 
erty in hands of receiver. 43 A.L 
1357. 

Replevin — Recovery of expenses for 
care or storage of property pending ac- 
tion of detinue or replevin. 43 A.L.R. 
92. 

Safe-deposit boxes — Liability for loss 
of contents of safe-deposit box. 42 
A.L.R. 1304. 

Sale — Express or implied warranty 
of quality, condition, or fitness of auto- 
mobile or truck sold by retail dealer. 
43 A.L.R. 648. 

Secret societies — Constitutionality of 
statute in relation to secret societies. 
43 A.L.R. 914. 

States — Attack on constitutionality 
of statute under which officer acts, as 
affecting question whether action or suit 
against him is to be deemed an action or 
suit against the state. 43 A.L.R. 408. 

States — Consent to suit against state. 
42 A.L.R. 1464. 
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A carefully prepared, printed 
and ruled book for data relating 
to Trial Actions, with space for 
Parties, Cause for Action, Date 
of Trials, Plaintiff's Witnesses, 
Adjournments, Memoranda, Au- 
thorities, Notes, etc., paged and 


indexed. 
125 cases. 
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New Books and Recent Articles 


“In science read by preference the newest works.” —Bulwer-Lytton. 


HOPKINS FEDERAL JUDICIAL CODE, 
1 volume 3rd., edition ready 
early in October 

BLASHFIELD ENCYCLOPEDIA 
AUTOMOBILE LAW, 3 volumes. 
This work covers all phases of 
the subject and is the most ex- 
haustive treatise on automobile 
law that has been announced to 
date. The work will be ready 
in December 

BERRY ON AUTOMOBILES, 5th edi- 
tion, 1 volume. This book is on 
the market 

Huppy ON AUTOMOBILES, 8th edi- 
tion 1 volume. This work will 
be ready for delivery early in 
December 

CASES IN CODE PLEADING. By 
Charles A. Keigwin, Professor 
of Law in Georgetown Univer- 
sity (The Lawyers Co-operative 
Publishing Company) 856pp... $6.00 


Professor Keigwin’s primary purpose, 
in the present work, has been to develop 
the distinctive features of Code Plead- 
ing and to put the principal stress upon 
those matters wherein the statutes es- 
tablish variation from the modes of the 
common law. By so doing he was en- 
abled to avoid the duplicated statement 
of much that is common to both systems, 
and to present his subject within such 
compass as to make it available for the 
student. 

In following out his plan the author 
presents three hundred and seventy-five 


$5.00 


cases, chosen and arranged to develop 
the fundamentals of Code Pleading and 
to exemplify their applications in prac- 
tice. There is also included in the vol- 
ume several summaries of doctrine re- 
lating to important and especially sig- 
nificant divisions of the subject. Their 
general purpose is to put the student in 
possession of so much historical matter 
as will enable him to understand the 
genesis of the system which he is about 
to acquire, and also to indicate by com- 
parison with the older method the rea- 
sons for the reform and the extent of the 
departure from pre-existing institutions. 

The introductory chapter is followed 
by chapters on Merger of Law and 
Equity; Abolition of the Actions; Par- 
ties to Actions; Joinder of Actions; the 
Complaint; the Demurrer; Aider of De- 
fects; the Answer; the Counterclaim and 
the Reply. 

Professor Keigwin has admirably per- 
formed the task undertaken by him and 
produced a work of great value to stu- 
dents or for a review of the funda- 
mentals of Cede Pleading. 


BRADY ON 
Edition) $6.50 
A revised second edition of this work, 

which first appeared in 1915, has been 

announced. The new edition will con- 
tain about 600 pages, and aims to cover 
the entire subject of bank checks. 


BANK CHECKS (2nd 
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LAW FOR CLEANERS, DYERS AND LAUN- 
pRY OWNERS. By. Arthur L. H. Street 
of the Minnesota Bar. 

This volume discusses the _ special 
rights and liabilities of dyers, cleaners 
and laundry owners. The treatment of 
the subject is so comprehensive that it is 
of value as a book of reference to mem- 
bers of the bar. Statutes and decisions 
bearing upon the enumerated trades 
have been gathered and systematically 
arranged. 


THE RULE-MAKING POWER OF THE 
CourTS is discussed by Charles H. Paul 
in the third and fourth numbers of Vol. 
I of the Washington Law Review. 
Among his conclusions are “that having 
passed through a period of rules of 
court and by statute, as in the common 
law period, and then the period of ex- 
clusive statutory enactment, we are now 
on the threshold of a third period, the 
making of all rules of court and pro- 
cedure by the courts exclusively.” Also 
“that the delegation to the courts of the 
power to make rules is constitutional.” 


Is ACQUAINTANCE WITH LEGAL NOVELS 
Essential to a Lawyer? is a query an- 
swered by Frank J. Loesch, Esq., of the 
Chicago Bar in the June, 1926, Illinois 
Law Review. The purpose of the author 
“is to direct the attention of the younger 
men and even of busy and oftentimes 
overworked lawyers to the need and the 
Pleasure of a class of reading which 
while not professional is diverting and 
entertaining and should be indirectly in- 
structive and profitable to them in their 
own special field of learning and of 
practice.” He concludes “that as a law- 
yer must for diversion read novels, and 
he can read but a few at best, ‘let him 
select those which will mean something 
to him as a lawyer, something more per- 
haps than they could to one not within 
that elect profession, with all its tradi- 
tions, its memories, its secrets of the 
craft.’ Every bar association and ju- 
dicial district library ought to have a 
list of classic legal novels and at least 


one copy of every such novel on its 
shelves,” 
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Lawyer 


knows that professional con- 
tact with bar and bench, in 
and out of court, stimulates, 
makes for efficiency, broader 
vision, keener professional 
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professional contacts. It 
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bar of the whole country. 


Editorials, Departments 
and Articles 


are produced by men on the 
legal firing line as practising 
lawyers, judges, teachers of 
law. They thus reflect in- 
timate contact with the prob- 
lems which confront prac- 
tising lawyers everywhere. 
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Incompetent. “There are microbes, 
perhaps, in kisses, 
As the doctors say,”’ quoth Mace. 
“But a germ can’t be a witness 
In a breach of promise case.” 
—Boston Transcript. 


Lacked the Surgical Implement. 
Rastus—“We cotched one of de boys 
wid loaded dice.” 

His Boss—“You should ostracize 
him.” 

“Dat’s what I wanted to do, but I 
didn’t hab mah razor wid me.” 

—Jexas Ranger. 


An Alibi for Ed. Two backwoods- 
men in Maine knocked at the door of 
a house at the edge of the forest. 
“Hello, Ed!” said one of them to the 
farmer who came to the door. “Say, 
we come across the dead body of a 
man over there in the hollow an’ we 
kinda thought ’twas you.” 

“That so? What'd he look like?” 
asked the farmer. 

“Well, he was about your build—” 

“Have on a gray flannel shirt?” 

"160," 

“Boots?” 

“Yep.” 

“Was they knee 
boots?” 

“Let’s see. Which was they, Char- 
ley, knee boots or hip boots? Oh, 
yes, they was hip boots.” 

“Nope,” said the farmer. “ ’T wasn’t 
me.” —Boston Transcript. 


boots or hip 
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Hoped for the Best. Judge—“I 
have listened very carefully to you, 
Mr. Brown, for an hour, but I am 
none the wiser.” 

Counsel (politely)—“I hardly ex- 
pected your honor to be, but I 
thought you might be better in- 
formed.” 

—The Humorist (London). 


May Be a Motorist. Assistant— 
Here’s a woman writes that she 
doesn’t know which way to turn. 

Editor—Send her a copy of the 
traffic regulations. 

—Boston Transcript. 


Handicapped. A Brooklyn colored 
man was all beaten up and the judge 
advised him to keep out of bad com- 


” 


pany. “I kain’t, yo’ honor,” replied 

the man. “I kain’t get enough money 

together to obcure a dee-voce.” 
—New York Evening Mail. 


Wrong Word. Joseph H. Choate 
was a most dangerous speaker to his 
associates who spoke before him. | 
had many times enjoyed being the 
sufferer by his wit and humor. On 
one occasion Choate won the honors 
of the evening by an unexpected at- 
tack. There is a village in western 
New York which is named after me. 
The enterprising inhabitants, boring 
for what might be under the surface 
of their ground, discovered natural 
gas. They immediately organized 4 
company and issued a _ prospectus. 
The prospectus fell into the hands of 
Mr. Choate. With great glee he read 
it and then, with emphasis, the name 
of the company, “The Depew Natural 
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Gas Company, Limited”; and waving 
the prospectus at me shouted, “Why 
Limited?” 

—Chauncey Depew in Scribner’s 
Magazine. 


A Good Defense. During an epi- 
demic in a small Southern town 
every suspected house was put under 
quarantine. After the disease had 
been checked, an old negress pro- 
tested vigorously when the health 
officers came to remove the sign on 
her house. 

“You jes’ let dat alone,” she said. 
“Dere hain’t been a bill collectah 
near dis house since dat sign was put 
up. You let it stay dere.” 

—Boston Transcript. 


Contagious. Prisoner charged with 
check-raising said bootleg whisky 
made him see double. 

“How long have you been in jail?” 
asked the judge. 

“Ten days.” 

“Ten days more,” said the court. 
“T see double, too.” 

—Los Angeles Examiner. 


Not Till Then. “So Mrs. Gabbins 
has been admitted to the bar. Now 
= a lawyer, I suppose she’s satis- 

ed.” 

“No, she’s not. She won’t be satis- 
fied until she’s a judge, so that she 
can have the last word.” 

—Boston Transcript. 


Good Alibi. Defending Counsel— 
“Think, gentlemen of the jury, my 
client is so deaf that he only hears 
the voice of conscience with difficul- 
ty.’ —Korsaren (Christiania). 


Would Have His Joke. An English 
convict on being told by the warden 
that his sentence was commuted to 
penal servitude for life is reported 
to have said, “Well, sir, they say that 
ho noose is good news, and I’m 
hanged if it isn’t.” 

—Boston Transcript. 
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The Question 


Where can | get the 
important decisions 
handed down by the 
courts between 1888 


and 1918? 


The Answer 


In Lawyers’ Reports 
Annotated which give 
the 25,470 leading cases 
decided between 1888 
and 1918. The anno- 
tations appended to the 
cases are an important 


feature of this set. 


Let us send you a sample of 
this work. Just write L.R.A. 


on card inside back cover. 


The Lawyers Co-op. 


Publishing Co. 
New York 
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No Expert. Judge—“What had the 
defendant been drinking when you 
arrested him?” 

Cop—“Whisky, I 
Honor.” 

Judge—“You think? 
Aren’t you a judge?” 

Cop—“No, Your Honor, only a pa- 
trolman.” 

—The American Legion Weekly. 


Likee Workee. A Chinese news- 
paper published this letter from an 
applicant for work: Sir: I am Wang 

j I can drive typewriter with 
good noise and my English is great. 

My last job has left itself 

from me, for good reason that large 

man has dead. It was on account of 

no fault of mine. So, honorable sirs 

what about it? If I can be of big use 

to you, I will arrive on some date 
that you should guess. 

—Squadron News of the Far East, 
Cavite, P. I. 


think, Your 


You think? 


The Full Sense. 
that the prisoner 
What do you mean? 

Policeman—I mean “soused” in 
the full sense of the word, your 
honor. —Boston Transcript. 


Safety First. Judge—‘“Why did 
you run down this man in broad day- 
light on a perfectly straight stretch 
of road?” 

Prisoner—“Your Honor, my wind- 
shield was almost totally obscured 
with Safety First stickers.” 

—Ohio Northern Review. 


Judge—You say 
was “soused.” 


Hee-Haw! A well-known political 
leader in the Middle West completed 
a full course of study in veterinary 
surgery, but never practised. He 
branched out into politics. During 
a campaign his political enemies re- 
ferred to him with mingled sarcasm 
and scorn as “the Vet,” and one day 
at a heated debate one of them asked, 
“Are you really a veterinary sur- 
geon?” “Why do you ask?” queried 
the quick-witted politician. “Are you 
ill?” —Everybody’s Magazine. 
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Little Laughs from London Courts, 
Woman, testifying—My husband uses 
such bad language I often feel 
thankful that our cat is deaf. 

Defendant (in assault case)—He 
knocked me unconscious so I jumped 
up and hit him. 

Judge—They say your wife uses 
bad language. 

Husband—Well, 

“ripe,” 


put 
my lord—“ripe.’ 


it down as 


Irishman—He aimed a blow at me 
and if it had hit me I’d have been 
dead for the rest of my life. 


Unnatural. The detective had con- 
gratulated the housewife for bring- 
ing about the arrest of a _ noted 
sneak-thief. 

“Oh, I knew he was an imposter 
the minute he opened his mouth,” 
she replied smilingly. 
ottow did you spot him so quick- 
y? ” 

“Why, he said the gas company 
had sent him to examine our meter 
and see if we were not entitled to a 
rebate.” —Boston Transcript. 


Prohibition Item. Professor (in 
an engineering class)-—“What’s a 
dry dock?” 

Student—“A physician who won't 
give out prescriptions.” 

—Western Christian Advocate. 


Nothing Like That. Judge—Then 
the two women had an epistolary ‘dis- 
pute. 

Witness—No pistols at all about it, 
sah. Dey jes’ writ a lot o’ mean 
things to one anothah. 

—Boston Transcript. 


Inept. A young lawyer, pleading 
his first case, had been retained by a 
farmer to prosecute a railway com- 
pany for killing twenty-four hogs. 
He wanted to impress the jury with 
the magnitude of the injury. 

“Twenty-four hogs, gentlemen. 
Twenty-four; twice the number there 
in the jury box.” 
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- 1882 


@ In 1882 a complete set of 
U.S. Reports cost about $750.00 
and three lawyers in Newark, 
N. Y., inquiring into the reason, 
found that the small and uncer- 


tain sale was responsible. 


@ As the same type could be 
used for one set or a thousand 
sets the obvious remedy was to 
distribute the cost of typesetting 
over as many sets as possible 
and reduce the price of each 
unit. 


@ When the proposition of pub- 
lishing a popular priced edition 
by increasing the subscription 
list was put before the lawyers 
of the country in a circular, 
the response was so unanimous 
as to warrant the formation 
of The Lawyers Co-operative 
Publishing Company and the 
publishing of the first popular 
priced edition of U.S. Reports— 
four volumes to a book at $1.00 
per volume. 


A 
PARALLEL 


1926 - 


@ In 1926 the need for popular- 
izing the U. S. Reports is still as 
as apparant as in 1882. 


@ The growth of The Lawyers 
Co-operative Publishing Com- 
pany has made possible the still 
further development of the “pop- 
ular priced edition” idea until 
we can now offer a complete set 
of U.S. Reports printed from 
regular L. ed. plates in 39 books 
at a cost of $347.50. 


@ Every decision handed down 
by the U.S. Supreme Court from 
its beginning to the close of court 
in June 1925, is fully reported 
and annotated and decisions of 
the current term of court are 
furnished in semi-monthly ad- 
vance sheets. 


@ We have named this set the 
COMPACT EDITION and limit- 
ed the printing to 1000 sets. 
Needless to say, it is imperative 
that you act without delay to be- 
come the possessor of these 
books. We are prepared to 
make immediate delivery until 
the supply is exhausted. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 


ROCHESTER, NEW YORK 


150 NASSAU ST., NEW YORK CITY 
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A Writer of Important Opinions 


In a sketch of Hon. Oscar H. Mont- 
gomery, in Trissal’s Public Men of 
Indiana, the following reference is 
made to his work on the bench, dur- 
ing the six years in which he was a 
Justice of the Supreme Court of that 
state: 

“For many years a series of stand- 
ard law books, known to the legal pro- 
fession as Lawyers’ Reports Anno- 
tated, has been published, containing 
leading and selected cases in which 
opinions were written upon every 
subject of jurisprudence. The opin- 
ions that can stand the test of criti- 
cism by the able editors of the L.R.A. 
and are published in these volumes 
are held by the legal profession gen- 


erally to be the very best contribu- 
tions to legal literature and prece- 
dents, and the jurist whose opinion 
is selected for publication considers 
himself highly honored. 

“During the time that Judge Mont- 
gomery was on the supreme bench 
he wrote 240 opinions and partici- 
pated in the decision of all the cases 
that were decided by that court dur- 
ing his term. He broke the record 
of all the judges in the number of 
opinions that were selected for pub- 
lication in the L.R.A., the American 
State Reports and the American and 
English Annotated Cases. These re- 
ports contain seventy opinions that he 
wrote, in seventy varieties of cases.” 


Judicial Notice of the Vanishing Horse 


BICYCLIST was thrown to the 

pavement when his bicycle was 

kicked by one of three led 
horses attached to a wagon by hal- 
ters. In considering the contention 
that the strap of the halter was too 
long and that the one foot of space 
between the horse and the wagon 
permitted too much freedom of mo- 
tion, the court observed, in Kocha v. 
Union Transfer Co. 188 Wis. 133, 205 
N. W. 923: 

“Though perhaps sadly, yet never- 
theless surely, the judiciary must 
recognize that there is more of 
verity than of poesy in that modern 
aphorism, manufactured no doubt in 
Detroit, that ‘The auto’s exhaust is 
the fatal gale of the equinox for the 
equine on our highways,’ and that 
Byron’s Mazeppas of the future for 
their wild rides must perforce be 
tied to hooded radiators for lack of 
noble steeds, ‘Tatters of.the Ukraine 
breed,’ or of any breed, still the era 
of the horse is not yet so bedimmed 
by moss and mildew that the courts 
can no longer see and say that which 
for centuries has been common 


Judges Cite Ruling Case Law. Do You? 


knowledge by the common people 
(including judges) of and concern- 
ing this animal so renowned in his- 
tory and song, of whom it was said 
by the tormented poet, Job: 

‘He saith among the trumpets, Ha, 

Ha; and he smelleth the battle afar 
off, the thunder of the captains, and 
the shouting,’ 
—who was prior to Pegasus and sub- 
sequent to Sheridan’s ride. And so 
we do say, as a matter of common 
knowledge and as a matter of’ law, 
that the method here shown of tying 
and leading the horses was not dan- 
gerous per se. It may be further as- 
serted that to have tied them more 
closely, thereby permitting no free- 
dom of movement to prevent colli- 
sions with the wagon, would have 
been a dangerous method. 

In this case therefore, which is s0 
likely to be the last or one of the 
very last times the vanishing figure 
of the horse will be stamped upon 
the dry and dreary pages of our re- 
ports, we declare that the verdict 
cannot be supported upon this third 
suggested theory.” 
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